
Legal Decisions – Income tax 
 
1.    Does the Appellate Tribunal have the power to recall its own order under section 254(2)? 
 CIT v. Earnest Exports Ltd. (2010) 323 ITR 577 (Bom.) 
 In this case, the High Court observed that the power under section 254(2) is limited to rectification of a 

mistake apparent on record and therefore, the Tribunal must restrict itself within those parameters. 
Section 254(2) is not a carte blanche for the Tribunal to change its own view by substituting a view 
which it believes should have been taken in the first instance. Section 254(2) is not a mandate to 
unsettle decisions taken after due reflection.  

 In this case, the Tribunal, while dealing with the application under section 245(2), virtually reconsidered 
the entire matter and came to a different conclusion. This amounted to a reappreciation of the 
correctness of the earlier decision on merits, which is beyond the scope of the power conferred under 
section 254(2). 

2.   Can the Assessing Officer reopen an assessment on the basis of merely a change of opinion? 
 Aventis Pharma Ltd. v. ACIT (2010) 323 ITR 0570 (Bom.) 
 The power to reopen an assessment is conditional on the formation of a reason to believe that income 

chargeable to tax has escaped assessment. The existence of tangible material is essential to 
safeguard against an arbitrary exercise of this power. 

 In this case, the High Court observed that there was no tangible material before the Assessing Officer 
to hold that income had escaped assessment within the meaning of section 147 and the reasons 
recorded for reopening the assessment constituted a mere change of opinion. Therefore, the 
reassessment was not valid.    


